THE FIVE VARIANCE CRITERIA

1 THE VARIANCE WILL NOT BE CONTRARY TO THE PUBLIC INTEREST.

In the case of Gray v. Scidgl, 143 N.IL 327 (Febroary 8, 199%) the NH Supreme Court reaffirmed the vatiance
3, 1) (1996), which states that the board has the power to “[a]uthorize... [a] variance

from the terms of the zoning ordinance as will not be contrary to the public interest if, owing to special condi-

tions, a literal enforcement of the provisions of the ordinance will result in unnecessary hardship, and so that the
spirit of the ordinance shall be observed and substantial justice done.” (emphasis added) The Court dlarified
that REA 674:33, 1 (b should not be read to imply an applicant must meet any butden higher than required by
statute (Le., there must be a demonstrated public benefit if the variance were to be granted) but merely must

show that there will be no harm (ie., “will not be contraty™) to the public interest if granted.
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For the variance to be contrary to the public interest, it must unduly and to a marked degree violate the basic
zoning objectives of the zoning ordinance. To determine this, does the variance alter the essential character of
the neighborhood or threaten the health, safety, or general welfare of the public? (See Chester Rod and Gun
Club, Inc. v. Town of Chester, 152 N.H. 577 (2005) on page D-25.)

2. THE SPIRIT OF THE ORDINANCE IS OBSERVED.

The power to zone is delegated to municipalities by the state. This limits the purposes for which zoning
resttictions can be made to these listed in the state enabling legislation, RSA 674:16-20. In general, the provi-
sions must promote the “health, safety, or general welfare of the community.” They do this by lessening congestion
in the streets, securing safety from fires, panic and other dangess, and providing for adequate light and air. In
deciding whether or not a variance will violate the spitit and intent of the ordinance, the board of adjustment
must determine the legal putpose the ordinance serves and the reason it was enacted. “This requires that the
effect of the variance be evaluated in light of the goals of the zoning ordinance, which might begin, or end, with
a teview of the comprehensive master plan upon which the ordinance is supposed to be based.” 3

For instance, a zoning ordinance might control building heights speciftcally to protect adjoining property from
the loss of light and air that could be caused by high buildings. The owner of a piece of propetty surrounded on
thtee sides by water might be allowed a height variance without violating the spirit and intent, if the ordinance
clearly states that this is the sole putpose for the building height limitation. On the other hand, if a landowner
requested a variance for a propoesed building that would shut out light and air from neighboring property, the
granting of the vatiance might be improper.

As another example, consider the question of frontage requitements, Most zoning ordinances specify a mini-
mum frontage for building lots to prevent overcrowding of the land. If a lot had ample width at the building
line but narrowed to below minimum reguirements where it fronted the public street, a variance might be con-
sidered without violating the spitit and intent of the otdinance, because to do so would not result in overcrowd-
ing. There ate many other variations of lot shapes and sizes that might qualify for a variance; the principles re-
main the same, The Courts have emphasized in numerous decisions that the characteristics of the particular par-

cel of land determine whether or not a hardship exists.

However, when the ordinance contains a testtiction against a pasticular use of the land, the board of adjustment
would violate the spirit and inteat of the otdinance by allowing that use. If an ordinance prohibits industrial and
commezcial uses in a residential neighborhood, granting permission for such activities would be of doubtful le-
gality. The boatd cannot change the ordinance,

2 1999 Municipal Lanir Update: The Conrts, H. Bernard Waugh, Jr., Esq., Chief Legal Counsel, NHMA, October 1999,
3 Zouing and the ZBA, OSP video script (Timothy Bates, Esq.), pg. 4.
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In Maureen Bacon v. Powa of Hakield, No. 2002-591, (NI, Jan. 20, 2004), the ZBA denied a variance for a

small propane boiler shed attached to the outside of = lakefront house because (1) it did not satisfy the Simplex
“hardship” standard; (2) it would violate the spirit of the ordinance; and (3) it would not be in the public interest.
The Supreme Coutt noted that there were three grounds for the Superior Court’s decision, and explained, “In
order to affirm the trial court’s decision, we need only find that the Court did not etr in its review concerning at

least one of these factots.”

Focusing on the “spirit of the ordinance” factor, the Court concluded, “While a single addition to house a pro-
pane boiler might not greatly affect the shorefront congestion or the overall value of the lake as a natural re-
soutce, the cumulative impact of many such projects might well be significant. For this teason, uses that con-
tribute to shotefront congestion and over development could be inconsistent with the spirit of the ordinance.”

In Malachy Glen Associates, Inc v, Fown of Chichester, (March 20, 2007), the Supreme Coutt stated that “The
requivemient that the variance not be contrary to the public inferest is related to the requirement that the variance be consis-
tent with the spirit of the ordinance.” Chester, 152 N.H. at 580.

[Lo be contrary to the public interest...the variance must nndnly, and in a warked degree conflict with the ordinance such
that it violates the ordinance’s basic goning objectives,

One way fo ascerlain whether granting the variance would violate basic soning ebjectives is to examine whether it would
alter the essential character of the locality...

Another approach fo [defermine] whether granting the variance wonld violate basic goning objectives is fo examine
whether granting the variance wonld threaten the public health, safety or welfare.”

3. SUBSTANTIAL JUSTICE IS DONE.

It is not possible to set up rules that can measure or determine justice. Board members must determine each
case individually. Perhaps the only guiding rule is that any loss to the individual that is not outweighed by a gain
to the genetal public is an injustice. The injustice must be capable of relief by granting a variance that meets the
other four qualifications. A board of adjustment cannot alleviate an injustice by granting an illegal vatiance.

4 THE VALUES OF SURROUNDING PROPERTIES ARE NOT DIMINISHED,

Pethaps Attorney Timothy Bates says it best in the OEP training video, Zoning and the ZBA:  “Whether the pro-
Ject sade possible by the grant of a variance will decrease the value of survonnding properiies is one of those isstes that will
depend on the facls of each application. While objections to the variance by abutiers may be taken as some indication that
property values might be decreased, such objections do not reqaire the Joning board of adjustient to find that values wonld
decrease. 1 ery oflen, there will be conflicting evidence and dueling experts on this point, and on many others in a contro-
versial application. It is the job of the ZBA to sift through the conflicting festimony and other evidence and to make a
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Sfinding as fo whether a decrease in property value will oconr. The ZBA mentbers may also draw upon their own knowl-
edge of the area involved in reaching a decision on this and other issues. Becanse of this, the ZBA does not have fo aceept
the conclusions of excperts on the question of value, or on any other point, since one of the functions of the board is to
decide how mmch sweioht, or eredibility, fo give testiniony or opinions of wilnesses, including excpert witnesses. Keep in mind
that the burden is on the applicant to convince the ZBA that it is more kely than not that the project wifl not decrease

palues, 7

Also, in Nestor v. Town of Meredith ZBA, 138 N.IL 632, (1994}, the Court stated that the resolution of con-
flicts 15 a function of the zoning board of adjustment.

5, LITERAL ENFORCEMENT OF THE PROVISIONS OF THE ORDINANCE WOULD RESULT IN
AN UNNECESSARY HARDSHIP.

The term “hardship™ has caused more problems for boards of adjustment than anything else connected with
zoning, possibly because the term is so general and has so many applications outside of zoning law. By its basic
puzpose, a zoning ordinance imposes some hardship on all property by setting lot size dimensions and allowable
uses. The testrictions on one patcel are balanced by similar restricions on other parcels in the same zone.
When the hardship so imposed is shared equally by all propetty owners, no grounds for a variance exist. Only
when some chatacteristic of the particular land in question makes it different from othets can unnecessary hard-
ship be claimed. The fact that a variance may be granted in one town dees not mean that in another town on an
identical fact pattern, that a different decision might not be lawfully reached by a zoning board. Even in the
same town, different results may be reached with just sliphtly diffetent fact patterns. “This doer not nrean that either
Jinding or decision is wrong per se, it mierely demponsirates in a farger sense the howe rule aipects of the kaw of soning that are at the

core of New Hampshire's land wie regulatory schense.” Nestor v, Town of Meredith Zoning Board of Adjustment, 138
N.H. 632, 644 A.2d 548, (1994)

On January 29, 2001, the NH Supteme Coutt issued an opinion in Simplex Technologies, Ine. v, Town of New-
ington, which dramatically changed the standard for granting zoning variances. The Court refined the long-held
standard for unnecessaty hardship and established three conditions that must be used by boards of adjustment

when determining if a hardship exists. (See Appendix F for background information about this sipnificant coutt

decision.)

On May 25, 2004, the NH Supreme Court issued an opinton in Michael Bocela & a. v, City of Portamonth & g,
which further refined vatiance law to distinguish between use and area (dimensional) variances. In Boccia, the
Coutt concluded that it must distingnish between ss¢ variances and dimensional variances, observing that the

hardship criteria of Simplex could only logically be applied to uses of land.

4 Zoning and the ZBA, OSP video script {Timothy Bates, Hsq.), pg. 3.
ig p ¥ 9. P8
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